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MAGISTRATES COURT BILL 2003 
MAGISTRATES COURT (CIVIL PROCEEDINGS) BILL 2003 

COURTS LEGISLATION AMENDMENT AND REPEAL BILL 2003 
Second Reading - Cognate Debate 

Resumed from an earlier stage of the sitting. 

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [5.06 pm]:  Before the debate 
was interrupted for question time, I was about to refer to a number of issues that were raised by Hon Peter Foss 
in his contribution to the debate.  Hon Peter Foss canvassed many aspects of the Bills, quite properly so, because 
these Bills are to a significant extent the result of work that was carried out while Hon Peter Foss was Attorney 
General.  While Hon Peter Foss was Attorney General, he caused a significant degree of consultation to occur.  
In particular, I am advised that in November 1996 Hon Peter Foss caused a draft report on the amalgamation of 
courts of summary jurisdiction to be distributed to a list of persons and entities who one would expect would be 
interested in the subject matter of these Bills.  I will mention those persons and entities in light of what Hon Giz 
Watson has foreshadowed.  They included the Chief Judge of the District court, the Chief Judge of the Family 
Court, the then Chief Stipendiary Magistrate, the Commissioner of Police, the Law Reform Commission, the 
Law Society of Western Australia, the senior referee of the Small Claims Tribunal, the Court Officers 
Association, the Legal Aid Commission, the Aboriginal Legal Service, the Ministry of Fair Trading, the 
Metropolitan and Country Bailiffs Association, the Director of Public Prosecutions and the Stipendiary 
Magistrates’ Society of Western Australia.  Hon Peter Foss, in his capacity as the then Attorney General, 
received feedback.  Following that feedback, considerable drafting of the Bills took place, particularly of the 
Magistrates Court Bill.  There were a number of drafts to that, because that is what one expects when one is 
dealing with matters as complex and significant as the matters under discussion.  When the current Government 
took office, it decided to include in the package a number of the recommendations of the Law Reform 
Commission.  I note in his observations that Hon Peter Foss made passing reference to some of those 
recommendations.  The recommendations of the Law Reform Commission came into being as a result of a long 
process of consultation.  I am further advised that under the current Government, consultation has been ongoing 
with the list of stakeholders that I first referred to as well as the Royal Association of Justices of Western 
Australia.  Further to that, the current Attorney General, Hon Jim McGinty, set up a committee to provide further 
advice on the general development of drafting instructions.  On that committee was the Chief Stipendiary 
Magistrate acting as the chair, the President of the Law Society of WA, the President of the Criminal Lawyers 
Association, the President of the Stipendiary Magistrates’ Society of Western Australia and a representative from 
the Federation of Community Legal Centres.  Therefore, consultation has been occurring for a very long time 
with those persons with whom one would expect to have consultation.  Those people would have been be able to 
provide significant input to what Hon Peter Foss has identified as a significant development in this State’s court 
system.   

Hon Peter Foss:  You actually got the magistrates to do most of the drafting and instructions.   

Hon NICK GRIFFITHS:  I note the interjection, and that was probably a very positive initiative because they 
would know the shortcomings of the system; its strengths and its weaknesses.   
Hon Peter Foss interjected.   

Hon NICK GRIFFITHS:  Yes, I note the honourable member’s opening comments with respect to the well-
crafted legislation.  The observation about the administrative nature of the office of the magistrate has been a 
matter of debate, but the Bill before us recognises that that office is a judicial office with administrative 
functions, and I would suggest quite properly so.   
Hon Peter Foss:  It started the other way around -  

Hon NICK GRIFFITHS:  It started that way, but this is what we have before us.   

Hon Peter Foss:  I agree with the change.   

Hon NICK GRIFFITHS:  Again, I thank the honourable member for his observation, but this is a package of 
measures that builds on longstanding consultation.  It is an example, I suggest to the House and in particular to 
Hon Giz Watson, of how matters can progress quite properly in the State when Governments build on the work 
of their predecessors.  I often think that when we fail to build on the work of our predecessors, we get it wrong.  
That applies to both sides of the House.  No-one has an absolute mortgage on wisdom, and I look forward to 
hearing Hon Giz Watson’s further contribution to debate on these measures because she raised a number of very 
worthwhile points.  I foreshadow disagreeing with some of the points of view that she expressed, but there is a 
lot of merit in them and they deserve to be stated and debated out.   



Extract from Hansard 
[COUNCIL - Tuesday, 29 June 2004] 

 p4446c-4450a 
Hon Nick Griffiths; Hon Giz Watson; Hon Peter Foss 

 [2] 

Hon Peter Foss made reference to justices exercising civil jurisdiction, which was very appropriate.  The issue 
was raised of the qualifications for appointment and reference was made to the terms of appointment as they now 
exist under the Stipendiary Magistrates Act.  Again, the process of debating and consultation has led to the 
development of the form of words that we now have before us in the schedule. 

Hon Peter Foss interjected.   

Hon NICK GRIFFITHS:  As I read the schedule, eastern States’ solicitors are not excluded.  In the Magistrates 
Court Bill, schedule 1(1), “Interpretation”, states -  

“legal practitioner” has the meaning given by the Legal Practice Act 2003. 

The qualifications for appointment under clause 2(2) of schedule 1 state -  

A person is qualified to be appointed as a magistrate of the Court if he or she - 

(a) is or has been a practising barrister of the High Court of Australia, or a legal 
practitioner; 

I will not refer to subclauses (b) and (c) at this stage.  In the Legal Practice Act, which was enacted fairly 
recently, a legal practitioner means -  

. . . a person - 
(a) who is admitted as a legal practitioner, whose name is on the Roll of Practitioners and 

who is not a disqualified person;  

The member may recall the debate on that point -   
or 

(b) who is an interstate practitioner who practises in this State; 

Hon Peter Foss:  But it does not pick up a person who does not practise in this State.   

Hon NICK GRIFFITHS:  That is so; it does not, and I suspect that that may lead to some debate when we get 
into committee.  However, I was making reference to how the matter had evolved.  It is not quite as restrictive as 
I thought the member said it was.   

Hon Peter Foss:  Most people can probably become barristers to the High Court, but it is not as easy as is used to 
be, and it seems to be an unnecessary restriction.  I agree with the minister: it does not leave them out once they 
have been practising as an interstate practitioner.   

Hon NICK GRIFFITHS:  Yes, I understand the point being made about the current qualifications.  It certainly 
means that the net is not being cast as wide.  However, we can debate that further if the member - 

Hon Peter Foss:  You left out Ireland and the United Kingdom, but I do not feel too badly about that.   

Hon NICK GRIFFITHS:  They have been left out, but I trust that practitioners from the United Kingdom and 
Ireland still have a capacity to find themselves engaging in legal practise in Western Australia after fulfilling a - 

Hon Peter Foss:  They might after doing a period of articles.  However, it might be useful to go straight to being 
a magistrate.  We have had that happen, especially if they are barristers.  If a person is a barrister, he is usually 
required to do a number of extra exams, yet practise as a solicitor, which is not very necessary in order to be a 
magistrate.   

Hon NICK GRIFFITHS:  I understand the point.  If necessary, we can debate it further - 

Hon Peter Foss:  I agree that, in the case of southern Ireland, it would be helpful to the Attorney General - 

Hon NICK GRIFFITHS:  Let us debate that further when we get to the schedule.   

I now turn to the issue of address in which one refers to a magistrate as “Your Honour” or “Your Worship”.  I 
think I am right when I say that, currently, reference is made to a magistrate as “Your Worship” when in court. 

Hon Peter Foss:  And to JPs. 

Hon NICK GRIFFITHS:  Yes, they are magistrates.  As Hon Peter Foss pointed out, justices of the peace are 
magistrates and stipendiary magistrates are magistrates.  Reference is made to “Their Worships” in court.  
Outside court I do not believe the practice is for one to refer to a magistrate as “Your Worship”.  In the end, it is 
a judgment call to make reference to a magistrate as “His Honour”, “Her Honour” or “Your Honour”.  In the 
minds of some, it may cause confusion.  I do not think it follows that the reference dresses up magistrates as 
judges.  I agree that it is important to have a distinction between magistrates and judges.  Again, it is a judgment 
call.  In the greater scheme of things, I do not think it is a matter of great moment. 
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Hon Peter Foss:  Not of great moment but it is an unfortunate lapse of the historical understanding of the 
difference between the two. 

Hon NICK GRIFFITHS:  I understand that point.  Again, we can deal with it further if the member wishes.  The 
points about accountability and judicial demeanour were well made.  In the course of interjecting, I think I 
accepted those points.  I trust that my interjections were not too unruly.  The matters to do with suspension and 
the two different regimes are, again, important.  If there are further queries regarding them, I think they are 
matters that should properly be dealt with in committee.  Hon Peter Foss went through the Bills and accurately 
analysed where they stand in the process and what they contain.  That does not surprise me given his association 
with the process.  I again thank him for his wholehearted support of the Bills.  I look forward to Hon Giz Watson 
providing her support, if not necessarily her wholehearted support, in due course. 

Questions put and passed. 
Bills read a second time. 

Referral to Standing Committee on Legislation 

HON GIZ WATSON (North Metropolitan) [5.23 pm]:  I move without notice - 
That - 
(1) the Magistrates Court Bill 2003, the Magistrates Court (Civil Proceedings) Bill 2003 and the 

Courts Legislation Amendment and Repeal Bill 2003 be referred to the Standing Committee 
on Legislation; and  

(2) the Standing Committee on Legislation give priority over other business to its consideration of 
the Bills. 

By way of explanation, I flagged during the second reading debate that I would move this motion for referral.  I 
reiterate that the purpose of the referral is for a succinct report on a number of matters that have been raised with 
me about these Bills.  I ask the House to support the opportunity for members of the public to make comments 
about the Bills.  I appreciate that the consultation referred to by Hon Nick Griffiths in his second reading 
response has been extensive.  I am not questioning the in-house consultation that has occurred; however, there 
has been no opportunity for public input.  I urge the House to support this referral motion.  As I committed to the 
Attorney General, I do not wish to delay the Bills.  Parliament is about to enter the winter recess.  I am happy to 
deal with the Bills in the committee before Parliament resumes, if that is the wish of the committee.  However, I 
cannot speak on behalf of the other members of the committee.  The inquiry by the committee could be handled 
very promptly.  I encourage members to support the motion. 

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [5.26 pm]:  I oppose the 
referral.  I refer the House to the consultation that has occurred, which I set out in my second reading response.  
Secondly, I am concerned about the workload of the Standing Committee on Legislation.  I do not know off the 
top of my head which Bills are before the committee, but I understand a number of Bills have been the subject of 
extensive work by the committee.  I do not want the work on those Bills to be further delayed.  Thirdly, the 
subject matter of the Bills has been the subject of comment on the part of a number of lobbyists who have raised 
their concerns with Hon Giz Watson, according to her contribution to the second reading debate.  My electorate 
office has received correspondence from a number of groups that have put forward their point of view.  The 
nature of these Bills and the concerns that have been lucidly expressed enable, in my view, the issues to be dealt 
with on the floor of the Chamber in committee.  They do not necessitate the sort of public consultation that one 
normally associates with a referral to the Standing Committee on Legislation. 

HON PETER FOSS (East Metropolitan) [5.28 pm]:  Hon Giz Watson indicated to me earlier that she wished to 
have the Bills referred to the Standing Committee on Legislation.  Since then I have been in two minds.  Firstly, 
I think that any important legislation like this should be referred to the Standing Committee on Legislation 
almost as a matter of course.  Secondly, I am also very keen to see the legislation go through because I worked 
on it for quite some time.  There is also a certain type of legislation that, if we want it to work properly, must be 
passed quickly so only one set of minds works on it.  If we lose the people who worked on it originally, we end 
up with the problem of it becoming a bit like a camel.  Someone else will come along with new ideas but he does 
not necessarily understand the history; all the people involved change.  I am pleased to say that many of the 
people who worked on this legislation when I was the Attorney General are still essential people in the 
Magistrates Court and are able to put the legislation into effect in the way originally sought.  I indicated to Hon 
Giz Watson that I did not think there was a lot that needed to be done to this legislation.  I believe that she agrees 
that there is not a great deal to be done, unlike some Bills that give us the feeling of, “Where do we start”?  
Sometimes it is hard to see what thought has gone into Bills.  Only a couple of matters are of concern.  I agree 
with the ones that have been raised, especially the questions about provisions relating to the discipline of 



Extract from Hansard 
[COUNCIL - Tuesday, 29 June 2004] 

 p4446c-4450a 
Hon Nick Griffiths; Hon Giz Watson; Hon Peter Foss 

 [4] 

magistrates.  Although we received a good answer from the minister, which addressed that point to a large 
degree, it obviously was not quite to the satisfaction of the magistrates.  I would like to hear from the chief 
magistrate on that.  The other was the question of having a summary jurisdiction or an ability to use it for debts 
and recovery of possession.  Again, they are minor points.   

I would hate this legislation to end up in a queue behind other legislation that perhaps does not have the capacity 
to be dealt with with such a degree of ease.  If the Bill were referred on the basis that it would be given priority, 
we could have it back to the House quickly.  Advertising could be done and submissions received over the break.  
We could even work out a list of witnesses, so that as soon as Parliament resumed we could quickly get them 
and any changes that were needed out of the way.  I think it would be a very small report.  I do not think it is 
Hon Giz Watson’s intention that the committee should examine the Bills from one end to the other; rather, it 
should deal with the matters that have been raised during the second reading debate.  It is nothing more than that.  
If that were so, we could get the Bills back to the House early in the next session.  We must bear in mind that 
some other Bills that we will not deal with in this session - the Government has not listed them to be dealt with 
before the end of this week - must also be passed.  They are the Justices of the Peace Bill, the Oaths, Affidavits 
and Statutory Declarations Bill and the Oaths, Affidavits and Statutory Declarations (Consequential Provisions) 
Bill.  Those Bills must be dealt with before the legislation can be put into effect.  Some of those Bills contain 
aspects over which we will perhaps have some political argy-bargy but, again, they started out as a part of the 
whole legislative process.  I think we could get that done without preventing the legislation from being passed 
before the end of the year.  Hon Giz Watson has persuaded me that we can do that.   

I have heard murmurings that other pieces of legislation should go to the Standing Committee on Legislation.  
They have not yet come up.  I am not sure what will happen with those Bills or what people will expect to do 
with them.  That might put a totally different complexion on this, but as yet they have not come before this 
House and have not been debated.  This resolution will have an impact on that matter if it is passed today, but I 
do not believe that we should or need to defer this for any great length of time.   

Most people agree with the Bills.  It has not been a contentious set of legislation.  I would like to give the public 
the opportunity to get those couple of things right.  I am sure we could do that fairly speedily and have the Bills 
back in the House to be passed.  Everyone would be happy as a result.  We would be able to pat ourselves on the 
back for a job well done, and this House would have served the purpose that it is intended to serve.   

Question put and a division taken with the following result -   

Ayes (17) 

Hon Alan Cadby Hon John Fischer Hon Dee Margetts Hon Giz Watson 
Hon George Cash Hon Peter Foss Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Robin Chapple Hon Frank Hough Hon Simon O’Brien  
Hon Murray Criddle Hon Barry House Hon Barbara Scott  
Hon Paddy Embry Hon Robyn McSweeney Hon Christine Sharp  

Noes (8) 

Hon Kim Chance Hon Nick Griffiths Hon Ljiljanna Ravlich Hon Ken Travers 
Hon Kate Doust Hon Louise Pratt Hon Tom Stephens Hon Ed Dermer (Teller) 
 

Pairs 

 Hon Ray Halligan Hon Graham Giffard 
 Hon Derrick Tomlinson Hon Jon Ford 
 Hon Bill Stretch Hon Sue Ellery 
 Hon Jim Scott Hon Adele Farina 

Question thus passed.   
 


